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SttaAtor Mu>lci«. Vbm sabcKanlttM will aom to ord«r. 
Senator Bayh. On page 41, Mr. Chairman, in Section 504, 
iflqr we llait Sd4, MbMotioa B, to txmmty-'VKOtmotmA fiehaand 

wildlife or trhere there is an inability to xaarket the shellfish 

or sliellfiah psoduets? How wido a list ia •noonpaaMd ia 

treaty-protected fish and wildlife? 

Mr. Jorliag. t think tha quaatien hara ia iuid«r %rliat 

circumstances can you build a case for rather strong and direct 
fad«ral intaxvantimi to abata pollution, abata a pollutioB 

situation. The genaval framework of the Act provides for a 

regulatory aohaata to gat a aafation. Ihim jpcoriaimt ia da~ 

signed to enable the Federal Goverraaent to sort of circtuavent 
tba Act in tboaa aitaationa itbmxm fate»l diraet authority ia 
most appropriate. 

It appaara that that would probably only ba appropriate 
where there is an obligation on tbm Fadaral Government to re- 
triava, or baoauM of tha ooMaaroial iavoivaBWit of ahallfiah 
which are also, I think, at laaat in this sense, almost 
aynonysnoua. Moat ahallfiah ara traaty-protaetad. 

It is simply a limitation on the federal direct power to 
abata pollution in rathar axtraaa eirooastaaeaa. 

Senator Bayn. Let me pose an example. Suppose, according 

to that, tha tuna fiah mi tha Coluadbia Riv«r ara being killed. 

You can abate that. But on the Wabash, the catfish, between 
Indiana and ziliaoia, on tha boundary, would not ba auffloiim^ 



to abate? Is that a fair coapBxLmon? 

Mr. Jorlin?. Z think a lit«tel Intarpretation of this 

would hava your asattasnant oorraot. Thare is anothar aapact 
te this that must ba oonaidarad in ocmtaxt. In thm haiai^oua 
aubatanoa provlaion it daala with giving tha PadaraX Qevarnnant 

authority to aitigate tha affects of tha discharge of hasarA>us 
substances r which are the kixtds of things that usually create 
the situation you suggested on the Wabash. 

Whether or not that is adequate, I guess, is questionable. 
But to reach these things as directly as authorized under this 
section the staff has recoRBoended Uniting it to those areaa 
where the Federal Government has a special obligation, either 
by treaty or by the oonaieree clause to protect. 

When you go beyond that and you start to get into the 
gray area between what the rest of the Act is tr^g to acwonplish 
and what thia is trying to aooosH^lish, Z dm't know. 

Nr. Billings. Z think ^AMt Tom is trying to say. 

Senator Bayh# is that if you go to issiiment or substantial 
endangerment to fish and wildlife in general you ooul4l find 
that virtually all pollution presents an inminent or aubatantial 
endangerment to fish or wildlife at soom point. 

Therefore, you would be setting up, through this, another 
basically refuse act type abroach where you could act to abate 
any source of pollution on tJie basis that that soitrea of pollu- 
tion by itself presented a substantial endangerment to fish. 
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8«iMitor Naski«. X thiak this originated around th« 
•hollfish problMi booauso HSM through its hoalth activities , 
can olosa stiallfish bads, oystar bads, olan bads, and so on, 
baoausa thay are unfit to eat as a ras\ilt of pollution. The 
theory was, when this was written into the law originally, 
that since the Federal Qovamsent has that punitive power to 
close the beds, that it ought to be anpewered to go the nejct 

step and get at the polluter who is responsible for that condi- 
tion and that decision by the Federal Government. 

Z don't know when the treaty-protected fish or wildlife 

phrase cane in. 

Hr. Billings. That is new. 

Senator Bayh. Ifas it the aerouiry situation, perhaps? 

Senator Huskie. Vhey did that under the Refuse Act. 
This shellfish provision was written in in 19€5 and it has been 
u|ad. The staff, for a reason Z don't know anything about, 
has added treaty-protected fish or wildlife. If you keep 
adding to than, ycm will have the result that you have deaf;ribed. 

Mr. Billings. Hhat you say is oorreet. Zt is not bad. ' 
But the point is that the departure is imether you make an 
Mbitrary judgment that you have to atop disoharging, period, 
or trtiether you take a period of tine in vdiioh a polluter has 
an opportunity to constjruot a facility #r change a procesa or 
i^at have you to reduoa his pollution to the point where fish 
and wildlife are not adversely affected. 
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This is an •xtreraely arbitrary action, ^is, in faot, 
would hav4i thA •ff«ot of olosiag down tho plant for thasa purpoaaa. 

fha question the committee must address itself to is do you 
want to pKOvida this kind of SMrgaaoy atttlMMrity to psetoet any 
fish and wildlifa anywhara tmdar any eonditiona? 

Xf that la tha oaaa, than for all praetleal pvrpoaoa 
you can eliminate the rest of the bill. 

Sana ten: Muakia. Why bava wa Inoladad traaty^rotaotad 

fish? 

Mr. Jmrling. Ny raoollaotion la tliat It was gaiawwi anil ail 

in the Administration bill. 

Sanator Bayh. Ziat'a net gat all tiad ap on that. Z waa 
just curious. 

s«aator Muakia. Qlwa mm aoaa asaaq^laa of traaty- 

protected fish. 

Dr. Waatnan. 8alnen# wlialaa, balUmt, ooaaa pareh. 
Senator Muakia. Xn yAimt olrcumataneaa wl/1 pollatlcm 

Maaatlng froai a poM aourea <m tha auilnland of Unltad 
States or an island threaten whales? They can avoid it, can't 
thay? 

Nr. Billings, l^ey ni<^t not know that. 

Senator Naakla. Vhat ara wa folag to do, mmltor tlM 
movement of whalaa? Xf thay happan to move into a polluted 
area, wa ara going to take thla kind of arbltnry aotloaf 

Mr, Billings, ^at would be a whale of a job. 
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Ssnator Mu«lcl« . It sure would be . X don * t quit* then 
get this. You are talking about what? I don't quite see the 
rationale for that position. 

Mr. Billings. Can we withdraw on this and prepare a 

meaorandum to the nend^ers on the impact? 

Senator Muskie. The shellfish are fixed in beds* and 

that is why provided their protection. Senator Boggs and 
Z were both interested in that. But if you are talking about 
fish that move in and out of waters like whales and halibut, 
that is something else. 

Nr. Billings. The staff withdraws. 

8«aator Muskie. Give ne a "for iastaaee.* iQiere has a 

fishing ground of that kind been threatened by that kind of 
pollution? 

Mr. Billings. Swordfish with nercury, 

l^. WestsMin. One rather ourreBt eicaa^ple is lAere they 
leaked nuclear waste in the area in the Aleutians which 
threatened fishing rights of Japan and others. So there would 
be a point source on land that would control the pollutants 
which would have an effect on international fishing. 

Senator Muskie. But if it is Unole Sara, himself / who is 
the point source, will he novo agalast himelf to mfsup hiauielf? 
That would be an interesting picture. Do you suppose we can 
get s<«ne department of the govemaent to do that? 

Dr. Westman. It is very hard to give up, Mr. Chairman. 
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ir« ftr« trying. 

SMUitor Nttski*. Lttt*s 9«t « mmo on it so yoa can dafim 
this m liii« b«tt«r. Zt My tlMr« are a lot of casas, hat 
nmm <mui ooeor to «a. 

Satnator Bayh. Lat na 90 ona atap fortbar, if Z sight. 

Z doa't mat to pwraiia thia to tha plaoa «Ai«ra wa ara aot 

aoving forward. Z aeeapt the philosophy of lat 'a giva tha 
ooaq^aaiaa involvad tiae to raaady tha aitoation inataad of 

olosing down. 

Sttppoaa in tha tiM aaoaaaacy to MMWpy it killa all tha 
rainbow troat? 

Z mm not a graat fiiharaan. Z havaa't oaufht aara than 
one fish in ray %diole life. But then what good does it do to 
oleaa up the atraaa? 

Nr. Billings. Under the toxio substances proviaion. 
IPa have tMo thinga wteioh should aaaiat in aolving that problaa. 
Oaa> tha ataff has raooaaiendad that o«rtaia things that are 

toxic by dafinitimi be banned antiralyf tha amroary tgrpa mab^ 
staiMses. 

The propos<»d draft will sat forth that tha diaoharga of 
those is prohibited, period. Then there will be other rnvb" 
atanoas wbich araqpiantitatively toxio • Za oartaia foaatitiaa, 
in diaoharga, they would be toxic to fiah and wildlife, at 

oatara. Tha aaissicm of thaaa in quantitiaa greater than that 
effluent liait would be prohibited. 



That iioiild iM t±ig9ttr«d la a madk mhorUae period of tiaa 
tlMin wottld tlM provision for tbo gonoral effluont standard* 
imdor eonplianoa iiqplaMMitatioa. What is tha tiaa on that, 

six raonths? 

Wr. Joriing. Xt is lass than that. It is thirty days* 
notice, but thara is no notioa raquirad for tha Fadaral Gcvarn- 
auint to anforoa t^a toxio ai^stanea disoharga. 

Senator Bayh. What about thazaal pollution? In that 
sitaation, would it have tha sane affect? Zt wouldn't have 
the saaa do«natre«B effeot as toxic. 

Nr. Billings. Z suppose there would be a level at whioh 
a th«annal discharge could cause a toxic effect on atraui, 
bat that is TOrt of difficult to ooaoaive. 

Senator Nashie. Not toxio . You would drive oat auoh 

fiah. 

Mr. Billings. Well, toxic is killing. 

Senator Bayh. But net in the traditional amiaa. 

Senator Muokie. A hydroelectric dam ean drive away 
the trout. It can rliiae the ta^;>erature enough. 

Senator Boggs. Xt doeaa't kill th«a. They juat leave 
and go somewhere else. 

Senator Muskie. It destoi^s the fishery. 

Nr. Jorling. If there were a thanmil diaoharge stanterd 
of ten degrees, whatever it was, and for some i^son the cooling 
equipsMmt broke down on a faeility and it fomsA it neoessary. 



f 

if it were a nuclear plant# to discharga vwry large guantiti«s 
of vwry bot natMr and tlMom was a wmwirm fish killt ttmxm nould 
not b& r&mAimm otlMir than the standard enforcwnent provide 
for in tlM sot. Vlioso wMld not bo tho ability of tbo Podorol 

Government to use the substantial endangerment and immediately 

onjoin tho facility, niat noiild i^obably bo sitigatod in 

this case by the radiation safety problem that vould require 
tho oontiooation of tho cooling wator at tho mKjfmmm of tho 

strcMUB, temporarily or even a longer t<u^rary effect. 

But ttndor tho staff draft tho proomt MforossMuit ooold 
be limited to either state or federal action under the federal 
«af<Hroooont sooti<m» for tho stato to got thm ianodiato rostraiaing 
order to a federal court to stop tho aotivity. 

Sho distinetioa that yea poiatod oat« nhothor wo provido 

for the procodoro trory rapidly in each of these cases, would 
bo tho ro^ qttostion. 

Right now it is limited to, one, either the health of 

persons, or, tMO, undor tho rovision, to shollfiah. fhat is 
in the iam«iiate situation. 

Thoro is oam othor aroa that yon rooogaim. Wo do havo 

a provision to try to address this. If there is discharge of 
hasardous notorial into tho Mbash Rivor, and lot's aay it 

is DOT, and the discharger is knovm, and it is a one-shot 

affair, wo havo a provision horo that booanso that is tho kind 

of material that is not cleaned out, you can't remove it, you 
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oan't do tluit — htym a provision for thm ftososmMnt of Xiqui- 
datod AmmmgiM on a rata aoaaurad by tha aaount of aatarial 
diaehar9ad into tbm wntar to try to in part 9at at tha qaaation 

which I think you idantifiad, that with aona of thaaa natariala 
yiibmn diaohargad thara is nothing yoti oaa do about it. 

What kind of penalty or what kind of sanction oaa you 
apply in thasa sit^tioas? Abatanwnt is not appropriata ba*- 
Mtttsa it haa happaaad« and it is not continuing. 

Senator Muskia. It aaana to na that if thara is a jaati- 

fication for protaoting traaty-protaotad fiahsid wildlifa, thara 
is an obligation to protact any fiah and wildlifa. Mhy traaty- 
protactad fishmd wildlifa? 

Sana tor Boggs. Z agraa. 

Senator Muskia. Thay are more likely to be out in tha 
opan oeaaa, araa*t thay? 

Mr. Jorling. Vraaty-protaotad fiah and wildlifa giva 
tha Federal Govamnent an obligation whereas under oar law 
fiah and wildlife are normally tha property and reapoaaibility 
of the United Statea. ittiere waa a recent judicial ruling in 
Ariaoaa that said that fiah and wildlife on aatimal parka are 
under the control of the states, even though the Federal 
Qovamsent owna the land. 

Senator Muskia. Most people, with respect to their rights 
and protection^ are under the jurisdiction of the states, but 
we still protect then with federal laws. 
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Senator Bayh. W« ar« in the prooass of patting togethor 
a piaoa of logialatlon that will ohanga tha raaponaibility 

for pollntim ooBtrol. That ia why X raiaed it. It acema to 
BM it ia hev ara wa gaiag to datanaiaa that it ia ia tha national 
interaat to aava fiah froai baing killad. 

It doaan't wmkm anoh diffaranoa to mm idiathar it ia iHuaaa 

or trout. Aa Z say, I don't apaak aa a graat fiahanMin. 

Mr, Billinga. Tha only doubt tha ataff would raiaa about 

thia ia that that ia a lot of authority. A aajor diaeharga 
of aona kind that ia oauaing a fiah kill, fmm, it ahould ba 
abated and ahould ba abated ianediataly. But how do you 
linit that authority *o that you dM*t gat lata a ei^ieioua 

aituation? 

Senator Bayh. Zan't th* tha quaiitioa en anrary thing? Bow 
to limit it to keep from being oapricioua about it? 

Mr. Billinga. Raving wat»had tha mP»oad»raa under the 
Refuae Actr there are grave doubta aa to how moh purely ad- 

auLniatr*tiva autiMMrity you extend. 

Senator Bayh. That may be so. This is the last question 
Z will aakt Zf that ia the eaae, wl^ tlM treaty fiah? 

Mr. Billinga. Z withdrew on that a long time ago. 

i fi fli i fti l y i^flilfee. 9*t an analyaia of thia treaty- 

protected fiah case and then we can look at the whole caae. 

Z have juat aeen thia for the firat tiM ayaelf today, ao Z 
have no personal explanation for it. The shellfish thing 



12 

started years ago. That has b««n on tbm books. It has been 

ttsod. Itoy, of oourao^ OMi*t aoiro. They mxm at tho aouths 

of rivors and estoarios ai^ eaa't aove. Tho Podoral Oovamnoat 

ean olosa titMM dmm. Zt has tiia peifwr to just oloso thasi down* 
It always s e e me d inequitable, at least to Senator B099S and 
jsyself, that the ealprit is not those vho get their living off 
the olam beds or oyster beds, but a polluter, and yet the 
punitive power of the Podoral fikmunssent is direotod avainot 
the innocent party and the guilty parties escape soot-free. 

Thtit was the basis for the shellfish swendsiewt, whioh Z 

still think is a sound basis and limits the tough authority. 
Z wouldn't say arbitrary. Z dmi't think it is arbitrary. 
Oa polluters irrevokably damaging a clam bed» to get at hin is 
not arbitrary, bat is nooessary. 

Senator Bentsen. Zs it the soboossftittee * s plan to go to 

the oonnittee with this bill aftor this Mooting? 

Senator Huskie. Zf it is possible, if we can. 

Senat<Mr Bentsen. Z have one susndsient Z would like to 
bring up that may be out of order on the agenda, z assume Z 
■ay not be able to bring it up later. 

Senator Huskie. Bring it up now. 

Senator Bents«i« Zt is on i^ge 17. Zt gets to the 
section 303(A), which says, "provide for the attainaoat of 
the mter quality standards as «Kpeditioosly as praotioablo b«t 
in no ease later than three years from the date o£ approval of 
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•uoh plana." 

I waa liatanlng thla morning to tha quaatlon about ^ppll- 
CMtion for pMnaita going tluteugh aoaa 70 daoiaioa*«aking pxooaaaaa. 

There is the question of the states havinf to luring their plans 
forth in nine Months and the adaiinaitrator approving then 
within four. I feel that the language of the Clean Air Amend- 
ments of 1970 provides that in the ease of air pollution r 
standards necessary to protect the public health are done within 
a three-year period, but that all other air pollution standards 

were to be obtained by the states as expeditiously as possible. 

If that is applioable to the Clean Air Aotr then it 
would se^ to me it would be equally apprc^riate to the 
Water Quality Standards, lis leaves the Federal QovernMint in 
the position where they still have the power to define what is 
*as expeditiously as possible," so if they felt a state was 

dragging its feet, they can have sosmi ability to influence 
further progress of it. 

X am concerned that it simply is not feasible to achieve 
all the water quality standards within a threo'-year period. 
And yet by the same token, where it endangers publie health, 
then Z think it should, and all simuld be as expeditiously as 
-possible. 

That is apparently the language agreed to before on the 
Clean Air Act. I don't want to set up a buno^ of unrealistic 
tine frames. 



14 

teiMitor Bogys. A qn««tion luts jost bMn ralMd to mm. 
Nr. Chainuin, with regard to Sonator Bantsan's auggaation, 
whathar it ia thraa yaara or a MAAiatie pariod dapanding a 

lot upon what atandard %fa aat up, ii^at atazulard wa avantually 
adopt hara. 

Saoator Bentaan. Ha are talking about states coming 
up with plana for inplaoentation within nine aontha and th«n 
the attoinistrator having £our laontha to approve, and then aayiag 
aeroaa the board we will aehiava it ia three yeara. Z oaa't 

see that, whcure we have public health involved, to en^haaisa 
than, and the reat of them "aa expeditioualy aa poaaible." 

Z don't want to see ua get into a series of requireaents 
that are ao unrealiattie we get a baoklaah againat what wa are 
trying to atxronqpliah in elaaning up the eavirozuaent. 

8«nator Nuakie. Let mm aay thiat What Saiuitor Bogga 
haa said ia ralanrant* Hi have not yet decided what, if any, 
national standard we are going to ad<^t, whether it is Senator 
Tunney's or s<Hae other. Until we have that, Z think all those 

ntndsers ought to be blanka, frankly, beeauaa any nuadaer we put 
in there now %fould be arbitrary until we know what it ia that 
wa want people to achieve. 

Z support the idea of deadlines i^ovided they are related 
to a rational objective and olaareut public interest goal, 
baoauae Z think otherwise you tend to just — well, "expeditiously 
as possible* is a pretty aabigueua phraaa. The atataa vary a 
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grwit dMl. But wtt h«v«ii*t yt id«Btifl«d • national standard 
tbat satis fias na. 

My aaggaation wrald ba tiliat wa simply pot in blanks for 

tha nine and for th» thraa, and wharavar alsa ttaara is a nunbar 
at tha prasant tiaa until wa rasolva tha quastion of tha national 
standard, itself* Z think tha blanks ought to be in the 

ooBBiittea print. 

Senator Bentsen. Perhaps so. Nr. Chaixauin. Z believe 
that ioneantration ahoiiMdshould ba on those things affaoting 
public health, and that there the den^line should be tougher. 

Senator Muskia. Thm public health stai^wrd %fould vary. 
Zf it is drinking %fater, it is one thing. If it isswimiBable 

water, it is another thing* 

Senator Bentsen* We have chosen to use that as a 
criteria in tha Clean Air Act. 

Senator Muskie. Yes, but in health, it is easier to 
connect it with health because avaryfaody is breathing tha 
ambient air. You don't have to drink toxic water. You can 
go until you find a clean su|^ly. You dcm't %mnt to say that 
every body of water ought to be drinkable. 

Frankly, Z «n not satisfied that we have yet identified 
a national standard that ycra can gear a tiaetable to. Z «■ 
alkl for laboring to find one. 

Senator Tunney, fo course, is pressing his very hard. 

1 think we need some definition of it before we can react to kt, 
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b«fortt Z can at iMSt. Frankly » Z would like to find a standard 
of acNM sort that would «ako it poaalblo for us to iapoao 
oortain porfmnMinoo or oortain aohiaivMuint by a eartain tlawr 
if wa oaa find it. Z an net intMPMitad ia oloaia? doim tha 
indapandant industrial astablistnwnt of Anarioa bfKsauaa Z don't 
think that is tha answar« 

Bat# on tha othar hand, it is possible to leava too bif 
a loophola. 

My own prafaranoa would ba to laava thosa auMbara blank — > 
that is simply ny prafaranoa -* and foona r^ht now on whatbar 
or not you want to ineluda in a eomaittae print tha standard 
that Sana tor Tuansy has baaa talking about* 

I suppose we ought to up and vote. 

Sanator Bogga. Yaa. 9hia is a oonfwwwa xmpoaet, 1 
understand, on public service . 

Saaatmr Muakia. Nmi'-aontrowayaial and tha fraaidaatt ia 

going to sign it. 

Saaator Bogga* Z doa't know. 

(Brief recess.) 

Saaator Muakia. ^Sbm suboomittaa will ba ia esdar. 

Wiy A>n*t wa authorise tha ataff to put out a eosnittaa 

print, John7 Z think wa hava goaa ovar tha bill aaaugh now 

so that it will give us something to work with. Sure, it would 
hava aoBw ooneapts that not avarybody buya yat, but it would 
ba useful in generating oonaant, and Z think if wa couldhave 
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that by the tin* w« com b«ok fxom the July 4th rctoese, it 
would be easier then to start patting the thing together. 

Senator Cooper. X have oone here to oast my vote yes. 

Senator liuskie. X see no reason to poll tbm oopnittee. 
We will go ahead dnd do that. 

Mr. Meyer. X think the oonunittee by agreenent at the 
first executive session agreed to that. 

Mr. Billings. Xt was only a guestion of polling as to 
%fhat it contained. 

Senator Muskie. X think we will go ahead. There is ao 

implication that everybody supports what ia in it, but there 
aren't any great* horrtrndoas things in it. ^ere are sosMthings 

we don*t agree about yet. 

Mr. Billings, had this worn has been iMked all over 
town aBy%fay. 

Senateu: Moskie. That is right. We alght as well let 

pecqple on the outside know that things are really as bad as 
they thought. 

Mr. Meyer. Will there be a press release on this indi- 
oating clearly the ground rules, that there has been no agree- 
ment by the conmittee? 

Senator Muskie. Hierehave been no votes on it, tUs is 

simply a vK>rking print that we thought ought to be available 
to interested parties. 

Mr* Billings. We ought to be able to get that done by 
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Sunday or Konday. 

Sana tor Muiakia. All right. 

With that, wm will raeaaa a«di>jaot to tha call of tha 

Chair, 

(Whereupon, at 4ti0 p.m., the sxibeonaiittae r<K$eaa«d« 
aubject to the oall of the Chair.) 



